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actual relationship between the affili-
ated entities. 

(1) For purposes of this part, an affil-
iate is: 

(i) Any individual, corporation, or 
other entity that directly or indirectly 
controls or owns a majority of the vot-
ing shares or other interests of the ap-
plicant; or 

(ii) Any corporation or other entity 
of which the applicant directly or indi-
rectly owns or controls a majority of 
the voting shares or other interests. 

(2) The presiding officer may deter-
mine that financial relationships of the 
applicant other than those described in 
paragraph (f)(1) of this section con-
stitute special circumstances that 
would make an award unjust. 

(g) An applicant that participates in 
an adversary adjudication primarily on 
behalf of one or more other persons or 
entities that would be ineligible is not 
itself eligible for an award.

§ 625.4 Standards for awards. 
(a) If an eligible applicant prevails 

over the FCA in an adversary adjudica-
tion, or in a significant and discrete 
substantive portion thereof, the appli-
cant may receive an award for fees and 
expenses incurred in the adjudication, 
or portion thereof, unless the position 
of the FCA over which the applicant 
prevailed was substantially justified. 

(b) The position of the FCA includes: 
(1) The position taken by the FCA in 

the adversary adjudication; and 
(2) The action or inaction of the FCA 

upon which the adversary adjudication 
is based. 

(c) Except as provided in paragraph 
(d) of this section, the FCA must prove 
that its position was substantially jus-
tified before an award may be denied to 
an otherwise eligible applicant. 

(d) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the adversary 
adjudication or if special cir-
cumstances make the award sought un-
just.

§ 625.5 Allowable fees and expenses. 
(a) Awards will be based on rates cus-

tomarily charged by persons engaged 
in the business of acting as attorneys, 
agents, and expert witnesses, even if 
the services were made available with-

out charge or at a reduced rate to the 
applicant. 

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75 per hour. No award to com-
pensate an expert witness may exceed 
the highest rate at which the FCA pays 
expert witnesses. However, an award 
also may include the reasonable ex-
penses of the attorney, agent, or expert 
witness as a separate item, if the attor-
ney, agent, or expert witness ordinarily 
charges clients separately for such ex-
penses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the presiding 
officer shall consider the following: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or 
her customary fees for similar services, 
or, if an employee of the applicant, the 
fully allocated costs of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness ordi-
narily performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the adversary adjudication; 
and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, audit, engineering report, 
test, project, or similar matter pre-
pared on behalf of a party may be 
awarded, to the extent that the charge 
for the service does not exceed the pre-
vailing rate for similar services, and 
the study or other matter was nec-
essary for the preparation of the appli-
cant’s case.

§ 625.6 Rulemaking on maximum rates 
for attorney fees. 

(a) If warranted by an increase in the 
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle 
certain types of proceedings), the FCA 
may adopt regulations providing that 
attorney fees may be awarded at a rate 
higher than $75 per hour in some or all 
of the types of proceedings covered by 
this part. The FCA will conduct any 
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